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INTRODUCTION 
The deepening of integration has led to a significant 
increase in the influence of international organizations 
on all spheres of public life, and on people’s mobility in 
particular. Health care in a globalized environment is not 
confined by national borders, and as a result of increased 
mobility of people more and more issues of social secu-
rity and medicine are arising. One of such an issue is the 
right to access to medical care for citizens while they are 
outside their home country. This problem is derived from 
two criteria: the need for access to unplanned medical care 
during temporary staying abroad, as well as the availability 
of the right to access to planned medical care, that is, when 
a person insured in one country has the need to obtain 
some medical services outside of that country. The ques-
tion naturally arises as to the grounds, guaranteed scope 
and conditions for receiving medical care by such patient 
– a national of a foreign country. The issue of receiving 
medical care staying in the territory of a foreign country 
is relevant for all categories of foreign nationals – those 
who, during a temporary being abroad, have the need to 
receive unplanned or planned medical care. 

The international legal regulation of the right to 
receive medical care is not perfect; the existing interstate 
agreements contain only general provisions in the field 

of the health care Law. At the same time, the acts of the 
national legislation of the states have provisions that 
fragmentarily regulate the rights of foreign patients to 
medical care.

Despite the fact that Ukraine is not a member of 
the European Union, our country clearly defined the 
integration vector of its development, so the reforms of 
the health care system should be based on the European 
values and standards of medical care. Thus, the creation 
of an effective mechanism for ensuring the citizens with 
rights that are equal to European Union citizens’ ones in 
terms of accessibility and quality of healthcare should be 
a strategic aim.

THE AIM
To study the peculiarities of enforcement of the right to 
medical care for patients staying abroad and to formulate 
proposals on legislation improvements on the basis of the 
analysis of the international law and national legislation of 
the European Union (EU) countries.

MATERIALS AND METHODS
International acts in the field of protection of the rights of 
the patients staying abroad, in particular, legislative acts 
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of the EU states, court decisions of the European Union, 
national legislation of foreign countries, scientific publi-
cations of the leading experts in the field of medical law, 
legislation of Ukraine in the field of protection of patients’ 
rights to medical care were used in the study. Access to 
court decisions and legislative acts was obtained via official 
websites of the Court of Justice of the European Union, 
the Supreme Court, the Verkhovna Rada of Ukraine, the 
Ministry of Justice of Ukraine and the Ministry of Health 
of Ukraine. The analysis and comparison of the medical 
laws’ provisions of the EU states and Ukraine were done in 
the course of the study. In addition, scientific publications 
of the leading experts in medical law, current international 
and national legislation were used.

The methodology of the study is based on a combination 
of philosophical approaches, general scientific and special 
legal methods of research. In particular, the systematic 
method was used to carry out a systematic analysis of 
the current EU legislation on the procedure for receiving 
medical care by the patients abroad. The structural-and-
functional method allowed us to examine the main aspects 
of proceedings of the EU court. The comparative-and-legal 
method has made it possible to compare EU legislation on 
access of patients to medical care with Ukrainian national 
health legislation. The legal modeling method was used 
to formulate proposals for improving current legislation.

Problems of enforcement of the right to medical care for 
patients were studied in science, however, due attention 
was not paid to the issues of enforcement of the right to 
medical care for patients staying abroad. Therefore, the 
chosen topic is obviously relevant.

REVIEW AND DISCUSSION
Provision on the human right to health is contained in the 
Preamble to the Charter of the World Health Organization 
(hereinafter - WHO), according to which: “The enjoyment 
of the highest attainable standard of health is one of the fun-
damental rights of every human being without distinction of 
race, religion, political belief, economic or social condition” 
[1]. The Universal Declaration of Human Rights, although 
it does not include a direct reference to the right to health 
care, points to the human right to the standard of living that 
is necessary for maintaining health (and for medical care) 
[12]. Also, the human right to health is enshrined in Article 
12 of the International Covenant on Economic, Social and 
Cultural Rights, 1966, which emphasizes “the recognition by 
States of the right of every person to the highest attainable 
level of physical and mental health” [3]. At the same time, 
Article 7 of the International Covenant on Civil and Political 
Rights, 1966, contains the provisions on the right not to be 
subjected to the medical and scientific experiments without 
consent [4]. The studied provisions allows to conclude that 
the right to health care is inextricably connected with other 
social-and-economic, civil-and-political rights and other 
factors, such as living conditions, infringement of physical 
or mental inviolability, which can directly affect the level of 
health, and therefore, the right to health care itself.

According to V.V. Sokurenko, the imperative link to the 
state and its institutions concerning recognition, respect 
and protection of the rights and freedoms of a human and 
citizen is formed in a society that perceives the human, 
his internal freedom and rights as a manifestation of that 
freedom, as the most important social value [ 5].

The implementation of the human right to health care 
by the state is a mechanism of creating the conditions for 
equal access to medical care based on the resources of 
each individual state. As the scientific literature indicates, 
ensuring of equal access to medical care does not mean 
providing the same amount of medical services for all 
categories of patients. Each state, first of all, ensures the 
enforcement of the rights of its citizens, and the regime for 
providing of medical care to non-citizens is regulated by 
the national legislation [6]. Despite the proclamation of the 
general right to health care, there are no provisions of the 
international acts that disclose the content, the mechanism 
of providing guarantees and the enforcement of such a 
right. Of course, the right to health care is a set of rights 
that make up one whole: the right to access to medical care, 
the right to be informed about the condition of providing 
of such care, and also the right to safe environment.

However, the enforcement of the human right to health 
care is impossible without the mutual cooperation of states 
[7], since state borders are not an obstacle for the spread 
of epidemics and infectious diseases. In addition, many 
international legal acts contain the direct obligation of the states 
concerning establishing of international cooperation in a wide 
variety of fields including health care. Thus, Article 56 of the 
Charter of the United Nations (hereinafter - “UN”) of 1945 
contains a provision under which Member States are required 
to undertake both independent and collective actions in 
coordination with the United Nations on the issues of medical 
care [8]. These include ensuring of equal access to medical care. 

A particular problem is presented by the situation in 
which non-nationals of the states apply for receiving 
of such care. States may not restrict the right to access 
to medical care on the basis of the patient’s nationality. 
This follows from the provisions of the United Nations 
International Convention on the Elimination of All Forms 
of Racial Discrimination of 1965 concerning removing of 
administrative restrictions on using of social and economic 
rights by non-nationals. The above acts proclaim the 
human right to health care, but do not contain specific 
provisions on the mechanisms for proving of such a right. 

The Council of Europe adopted the European Convention 
on Social and Medical Assistance in 1953 [9]. The 
Convention’s provisions specify providing of medical and 
social care to the nationals of the contracting states when 
staying outside of their own country on an equal basis 
with the nationals of the country where they stay, as well 
as to stateless persons in case of legality of their staying 
in the territory of the contracting state. However, the 
Convention norms apply only to those who do not have 
sufficient livelihood. 

The European Social Charter of 1996 [10] in Article 13 
regulates the right to social and medical care, which should 
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be provided to any person who does not have sufficient 
livelihood or is unable to obtain it through his own efforts 
or from other sources. The ratification of the Charter on the 
basis of the Law of Ukraine “On Ratification of the European 
Social Charter (Revised)” gave a qualitatively new impetus 
to the social democratic changes in Ukraine [11]. 

One way or another, the main volume of the enforcement 
of the right to health care, including medical care, is 
governed by the national legislation. A person who is in 
the territory of another state falls under the jurisdiction of 
that state, in the case of providing medical care to a foreign 
person, the provisions of domestic law usually considering 
the provisions of international law is applied. However, 
depending on the country the legal status of such a patient 
may vary: it depends on the existence of international 
agreements in the field of medicine and health care 
between the country of stay and the country of citizenship, 
on participation in conventions governing the right to 
medical care, and state participation in the international 
intergovernmental organizations, integration projects, etc. 
In addition, there is a social and health insurance system in 
some Member States of the European Union, a nationally 
funded public health system in others. In both cases it 
is possible to conclude on the “medical-and-social state 
security” or “health care system”.

The Treaty on European Union, signed on 7 February 
1992 in Maastricht (hereinafter TEU) and the Treaty on 
the Functioning of the European Union [13] (hereinafter 
- TFEU), signed in Rome on 25 March 1957 are the main 
sources of European Union law [12] which are of supreme 
legal force. 

The Preamble to the Treaty on European Union 
emphasizes the direct link between Member States and 
the fundamental social rights set out in the European 
Social Charter of 1961 [14], which also include the right 
to health care. Therefore, the right to health care is one of 
the fundamental provisions on which the European Union 
is built. Moreover, the objectives of the Union as defined 
in the Treaties are the well-being of the peoples of Europe, 
the promotion of social justice and social protection, the 
fight against discrimination and social marginalization, 
as well as the achievement of a high level of health care 
of the citizens.

Receiving of medical care in another country is always 
determined by different reasons. If medical care in another 
country can be provided without delay, by highly qualified 
specialists, will meet all the requirements of quality and 
safety, as well as the possibility of providing the most 
effective treatment, not available in the territory of their 
own country, then the patients will be motivated to receive 
such care in another country.

Since 1998, the Court of Justice of the European Union 
(hereinafter - the Court of EU) has begun to study the 
practice in this field based on the provisions of the EU 
treaties, such as the freedom of movement of persons, 
capitals and services principle. As a consequence, this raised 
a question in the context of the right to compulsory health 
insurance in an EU Member State in which the patient is not 

insured. In this regard EU Member States are adjusting their 
national health systems in accordance with the regulations 
and norms established by the European Union. 

The European Commission, as the EU’s executive body, 
held many consultations on health care issues. These 
actions resulted in the adoption, in particular, of Directive 
2011/24/EU of the European Parliament and of the Council 
of the European Union of 9 March 2011 “On application 
of the patients’ rights to cross-border health care services” 
[15] (hereinafter - Directive 2011/24/EU). 

According to Article 3 (e) of Directive 2011/24/EU, 
cross-border medical care is understood as medical care 
provided or received in other Member State of EU than 
the country of the insured person. This definition is rather 
narrow, since the sphere of its application is the issue of 
providing or receiving medical care within the territory 
of the European Union. At the same time, the tendency 
of providing cross-border medical care is only increasing 
every year, and it is possible to talk about the development 
of cross-border medical care not only within the EU but 
also within other international organizations. Within the 
EU cross-border medical care is governed by Directive 
2011/24/EU and the European Economic Community 
(hereinafter - EEC) Regulations No.3/58 on social security 
for migrant workers (entered into force on 1 January 
1959), No.1408/71, EU Regulations No.883/2004 [16] and 
No.987/2009 [17], which the social security system of the 
EU Member States is coordinated by.

Coordinating Regulations No.883/2004 and No.987/2009 
regulate the procedure for receiving both planned and 
unplanned medical care. In this case, medical care to the 
patients from other EU countries is provided only in public 
health care institutions. At the same time, Directive 2011/24/
EU does not contain provisions on their application in cases 
of unplanned medical care. The provisions of the Directive 
regulate the rights of the patients traveling outside the country 
for the purpose of receiving medical care. As a conclusion, 
the Directive applies only in cases of planned medical care. 
However, the Administrative Commission of the European 
Commission in its decision explained that the provisions of 
Directive 2011/24/EU are also applied to the cases of unplanned 
medical care. This leads to the need to amend Article 1 of 
Directive 2011/24/EU on patients’ rights to cross-border 
services in the field of health care, stating that the provisions 
of Directive 2011/24/EU are expanded to the situations of 
providing both planned and unplanned medical care.

Thus, the EU in accordance with the ordinary legislative 
procedure, determines the volume of the rights of third-
country nationals legally residing in the territory of 
the Union, including conditions regulating freedom of 
movement and residence in other EU Member States 
(other than the country of residence). These provisions 
are important because Article 63 p.4 of the Treaty on 
European Union (equivalent to Article 79 p.2 of the Treaty 
on the Functioning of the European Union) was used to 
extend the scope of implementation of regulations of the 
EU (and, accordingly, regulation of cross-border health 
care) to third-country nationals.
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The patient has the right to free emergency medical care 
when temporarily staying abroad in the territory of another 
EU Member State, in such cases the patient does not have 
to pay in advance for provided medical services. That is, 
a foreign patient is subject to the same conditions as local 
patients who are covered by the state social security system 
upon presentation of a European Health Insurance Card 
(hereinafter - EHIC). Thus, if local patients do not have 
to pay for the provided medical services, then the foreign 
patient also does not have to pay [18, 19]. However, this rule 
does not apply to the persons residing abroad permanently.

In addition to the restrictions laid down by the TFEU, 
there are restrictions created by the case law of the EU 
Court. In some cases, restrictions on the freedom to 
provide care may be a matter of national interests for 
Member States. For example, limiting the amount of 
social security treatment received abroad as a way to 
maintain a financial balance in the national health care 
system. However, as stated in doctrine, the principle of 
proportionality must be applied in all cases even when it 
comes to the protection of national interests [20].

The specificity of the right to medical care enforcement in 
Ukraine by the foreigners stems from the provisions of the Law 
of Ukraine “On the Legal Status of Foreigners and Stateless 
Persons”, according to which the foreigners and stateless 
persons residing permanently in Ukraine, as well as those 
foreigners who have been granted refugee status in Ukraine, 
receive medical care on an equal basis with the Ukrainian 
citizens [21]. Other foreigners and stateless persons receive 
medical care in accordance with the procedure approved by 
the Decree of the Cabinet of Ministers of Ukraine No.121 
of 19 March 2014. This procedure defines three categories 
of the foreigners and stateless persons: who resides or stays 
temporarily in the territory of Ukraine; who lives permanently 
in the territory of Ukraine; who is recognized as refugees or 
persons in need of additional protection.

The procedure of providing medical care also differs 
depending on the legal status of foreigners and stateless 
persons. In particular, medical care is provided to the 
foreigners and stateless persons who reside or stay 
temporarily in the territory of Ukraine on a paid basis, 
unless otherwise provided by the international treaties or 
laws of Ukraine. Medical care is provided at the expense 
of budgetary funds provided for this purpose in the state 
and local budgets to the foreigners and stateless persons 
permanently residing in the territory of Ukraine, to the 
foreigners and stateless persons recognized as refugees 
or persons in need of additional protection. The above 
provisions of the national legislation differ significantly 
from the provisions of the EU legislation on the rights of 
the foreigners to medical care.

Thus, relevant measures on the changes of the national 
legislation in the field of enforcement of the right to medical 
care by the foreigners in Ukraine have not been taken 
despite the declared intentions for an association between 
Ukraine and the European Union, which determines the 
perspectives for the further study of this issue and related 
legislative activity. 

CONCLUSIONS
One can conclude that the right of an insured person (patient) 
in the EU to receive unplanned medical care in the territory 
of another EU Member State is ensured by a number of regu-
latory requirements and confirmed by the European Medical 
Insurance Card while analyzing the international treaties, the 
practice of applying the legislation of the European Union. 
However, there is a legal gap in the provision of unplanned 
medical care in the between two legal instruments (coordi-
nating Regulations and Directive 2011/24/EU) governing 
patients’ rights on cross-border health care. Coordinating Reg-
ulations No.883/2004 and No.987/2009 regulate the procedure 
for receiving both planned and unplanned medical care. In 
this case, medical care to the patients from other EU countries 
is provided only in public health care institutions. At the same 
time, Directive 2011/24/EU does not contain provisions on 
their application in cases of unplanned medical care. The 
provisions of the Directive regulate the rights of the patients 
traveling outside the country for the purpose of receiving 
medical care. It follows that the Directive applies only to the 
cases of planned medical care. However, the Administrative 
Commission of the European Commission in its decision 
explained that the provisions of Directive 2011/24/EU are also 
applied to the cases of unplanned medical care. This leads to 
the necessity to amend Article 1 of Directive 2011/24/EU on 
patients’ rights to cross-border services in the field of health 
care, stating that the provisions of that Directive are expanded 
for providing both planned and unplanned medical care. 

There is a need to develop and adopt a unified domestic 
legislative act on the rights of the patients receiving medical 
care abroad and to make corresponding changes to the 
legal acts on health care in accordance with the provisions 
of the Association Agreement between Ukraine and the 
European Union, under which the Contracting Parties 
should develop cooperation in the field of health care in 
order to improve its safety and protection of human health 
as a prerequisite for sustainable development and economic 
growth; which in turn determines the perspectives for 
further study of this issue. 
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